
This article is based on years of experience with the issues discussed and 
is for educational and informational purposes only. It is not intended to 
convey or to constitute legal advice, and should not be relied upon as legal 
advice. Readers should consult their own attorneys who are familiar with the 
applicable law in any particular jurisdiction.

Introduction
Property insurance policies impose certain duties or obligations upon 
an insured in the event of loss or damage.1 One such enumerated duty is 
submitting to an examination under oath (“EUO”), a formal proceeding 

Examination under oath. The term has an 

intimidating ring to it. 

It refers to the process a policyholder can be 

required to go through if their insurance carrier 

has concerns about a claim they have submitted. 

The insured’s obligation to participate is 

stipulated in the insurance policy.

But just how does such an examination 

work? What are a policyholder’s rights and 

responsibilities? What constitutes non-compliance 

and what are the consequences? In the midst of 

attempting to recover from a loss, these become 

further matters the insured must address.

They are also among the questions that 

attorney Edward Eshoo Jr., an expert in assisting 

policyholders with their insurance claims, 

discusses in this issue of Adjusting Today. More 

than interesting, it is essential reading for any 

insured that could face an examination under 

oath in attempting to settle 

an insurance claim.
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during which an insured is orally questioned by 
a representative of the insurer, usually counsel, 
under oath and in the presence of a court reporter 
regarding matters relating to the loss, the claim and 
the insurance. The insurer’s EUO demand raises a 
host of questions concerning the nature and the 
extent of an insured’s duty to submit to an EUO and 
the consequence of non-compliance. This article will 
address those questions.

What is the Purpose of an EUO?
An EUO enables the insurer “to possess itself of all 
knowledge, and all information as to other sources 
and means of knowledge, in regard to the facts, 
material to its rights, to enable it to decide upon its 
obligations, and to protect it against false claims.”2

Insurers use EUOs to investigate suspicious or 
questionable claims that have a higher possibility 
of being fraudulent. The EUO request often comes 
after the claim has been referred to the insurer’s 
special investigative unit, or “SIU,” for further 
investigation. SIU claim representatives are trained 
to look for suspicious loss indicators that have been 
associated with fraudulent claims. These indicators 
or “red flags” enumerated by the insurance industry 
include: loss reported as suspect by an informant or 
the authorities; an incendiary or arson fire; pending 
mortgage foreclosure/default; loss occurring just 

after coverage takes effect, just before it ceases, or 
just after it has been increased; insured contacts 
agent prior to a loss to verify coverage or the extent 
of coverage; building for sale at the time of loss; 
misrepresentation as to the claimed value of the 
loss or damage; inconsistent loss facts; and insured 
behavior such as insisting on early settlement, 
avoiding mail or facsimile, or willing to negotiate 
rather than substantiate the claim. 

Insurers also use EUOs to investigate coverage-
related issues, including: misrepresentation in the 
procurement of the insurance; relationship between 
insureds; mortgagee and other creditor rights; 
nature and extent of insurable interest; late notice 
of loss; residency, vacancy or occupancy of insured 
property; increase in hazard; and compliance with 
warranty and protective safeguard endorsements. 

And, insurers use EUOs to investigate potential third-
party liability for a loss and their right of subrogation.

Does an EUO Differ from a Deposition? 
All too often, lawyers agree to represent an insured 
at an EUO on the mistaken belief it is no different 
than representing a party at a deposition. Despite 
their similarity as sworn oral testimony taken before 
trial,3 depositions and EUOs are different in the 
following respects. 

Insurers use EUOs to investigate suspicious or questionable 
claims that have a higher possibility of being fraudulent … 
coverage-related issues … [and] potential third-party liability 
for a loss and their right of subrogation.
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•	 The EUO obligation is contractual and is governed 
by the express terms of the insurance policy.4 
Therefore, the rules of civil procedure governing 
the taking of depositions, such as the three-hour 
time limit in Illinois or the seven-hour time limit in 
federal court, do not apply to an EUO.5

•	 Insureds may be represented by counsel at an 
EUO, though counsel technically is not permitted 
to participate in the examination either by 
asking questions or lodging objections.6 Still, 
insured’s counsel should inquire at the EUO on 
the materiality of questions. But, he or she must 
exercise caution in instructing an insured not to 
answer questions based on immateriality, as a 
subsequent determination of materiality may bar 
the insured’s recovery.7

	 While his or her role is limited during the EUO 
to providing legal advice to the insured when 
issues arise, counsel’s real role is to prepare 
the insured for the EUO. Effective preparation 
includes obtaining information about the facts 
and the circumstances surrounding the loss 
and the claim. At a minimum, counsel should 
request from the insurer: all post-lost statements 
made by the insured, whether hand-written or 
tape-recorded; post-loss investigative reports; 
post-loss photographs; post-loss estimates and 
appraisals of the damaged or destroyed property; 
pre-loss underwriting inspection reports and 
photographs; application(s) for insurance; and a 
certified copy of the insurance policy. However, the 
insurer’s failure to provide information concerning 
its investigation, including copies of previous 
statements, is not an excuse for the insured’s non-
compliance with the EUO requirement.8 

•	 EUOs are taken before litigation to augment the 
insurer’s investigation of the claim. In contrast, a 
deposition is not part of the claim investigation 
process; it is designed to facilitate the gathering 
of information once an insurer has made a claim 
decision, such as a denial of liability.9 

•	 Many courts view the EUO requirement akin to 
a cooperation clause often included in a liability 
policy.10 Cooperation is essential to the insurance 
relationship because that relationship involves 
a continuous exchange of information between 
insurer and insured interspersed with activities 
that affect the rights of both. The relationship can 
function only if both sides cooperate. So, unlike a 
deposition, an insured has a duty to disclose during 
an EUO all facts within his or her knowledge.11 

•	 Depending on the language of the policy, an 
insurer may be permitted to question insureds 
separately in sworn examinations; whereas, it 
would have no parallel right to do so under the 
rules of civil procedure.12 In that regard, many 
recently drafted property insurance policies 
expressly provide for the insurer to examine 
multiple insureds separately and out of the 
presence of other insureds.13 Courts have reached 
opposite conclusions though where the policy 
contains no such express provision. Some courts 
have permitted the insurer to examine each insured 
separately out of the presence of the other insured, 
reasoning that the sequestration procedure would 
lead to more accurate information and would 
discourage or prevent fraudulent claims.14 Other 
courts have permitted an examination to be made 
of each insured separately but within the presence 
of the other insured, reasoning that the policy 
does not mandate requiring insureds to submit 
to an EUO outside the presence of other insureds 
and that if the insurer desired to impose such a 
condition it could have done so by an express term 
in the policy.15 

Romanenko Alexey/Shutterstock.com
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•	 A party in a civil case can invoke his or her Fifth 
Amendment right against self-incrimination 
to prevent the disclosure of information that 
could be used against him or her in a criminal 
proceeding.16 Similarly, an insured may invoke the 
Fifth Amendment during the EUO.17 Unfortunately, 
most courts have concluded that the assertion 
of this constitutional right will not insulate an 
insured from the obligation to submit to an EUO 
and to answer material questions during the EUO, 
characterizing it as an impermissible attempt to 
utilize the right not only as a shield, but also as a 
sword.18 Thus, in deciding whether to submit to 
an EUO when he or she is a suspect in a criminal 
prosecution, an insured may have to choose 
between possibly breaching the policy and 
forfeiting benefits thereunder or revealing critical 
information to state or federal authorities which 
could be used against him or her. If, however, 
the insurer has been requested to turn over to 
the authorities information received from the 
insured pursuant to an arson reporting immunity 
act, then the insured’s exercise of his or her Fifth 
Amendment right may not be a breach of the EUO 
requirement.19 

•	 Absent good cause, a party deponent is rarely 
required to give more than one deposition.20 On 
the contrary, most property insurance policies 
require an insured to submit to an EUO as often as 
is “reasonably required.”21 The “reasonably required” 
language describes how often the insurer can 
make requests for an EUO, and not the subject, 

topic, and scope of the EUO on the one hand, 
or the length, frequency, or time of the EUO on 
the other hand. In other words, the number or 
frequency of EUOs requested must be reasonable 
under the circumstances.22 

•	 A deponent is not required to sign the deposition 
transcript.23 Conversely, property insurance policies 
normally require an insured to read and to sign a 
copy of the EUO transcript to ensure the accuracy 
of the testimony.24 Absent a request by the insurer 
to do so, the insured’s failure to sign or delay in 
signing the transcript will not result in a forfeiture 
of his or her rights under the policy unless the 
insurer is prejudiced.25 If an insured’s only omission 
is failing to sign the transcript, then the submission 
to an EUO may constitute substantial compliance 
with the policy requirement.26

•	 The submission by an insured to an EUO does not 
deprive the insurer of the right to a deposition.27 
Even though insurers get a second bite at the 
testimony apple, a deposition should not duplicate 
the EUO. It should be limited to those areas not 
covered in the EUO.28 

	  
Who Must Submit to an EUO?
Property insurance policies typically require “the 
named insured,” “the insured,” “an insured,” or “any 
insured” to submit to an EUO. All persons who fall 
within the policy’s definition of these terms must 
comply with the EUO requirement, which in a 
homeowner’s policy may be limited to spouses.29 

… the insurer’s failure to provide information concerning its 
investigation, including copies of previous statements, is not an 
excuse for the insured’s non-compliance with the EUO requirement.
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Recognizing that the EUO obligation is contractual 
and will be interpreted by courts in favor of the 
insured if there is ambiguity, some insurers have 
drafted their policies clearly and broadly to require 
employees, representatives of the insured, members 
of the insured’s household, or others to appear for 
an EUO to the extent it is within the insured’s power 
to do so.30 

Many insureds retain public insurance adjusters 
following a loss to assist them in negotiating or 
effecting the settlement of the claim.31 Unless the 
policy is drafted broadly enough to include them, 
public insurance adjusters are not required to 
submit to an EUO.32 Nor is a mortgagee named in 
a property insurance policy containing a standard 
mortgagee clause obligated to submit to an EUO.33

 
When it is an entity and not a person, such as a 
corporation or a limited liability company, the named 
insured may select a representative to be examined, 
such as an officer, director, shareholder, member, 
managing agent or key employee. The person 
chosen must be prepared and knowledgeable 
regarding the subjects of inquiry to allow the insurer 
to conduct a meaningful examination.34 

Corporate officers, directors, shareholders, and key 
employees and limited liability company members 
who submit to an EUO may be required to answer 
questions about their personal life and to produce 
personal records such as tax returns, particularly if 
the policy’s post-loss duties also require cooperation 
in the investigation of the claim.35 

When Must the Insured Appear for an EUO?
Absent any time limit in the policy, an insurer must 
request an EUO within a reasonable time after 
the loss, which, in turn, means the insured must 
submit to an EUO within a reasonable time after the 
request.36 An insurer risks waiving its right to an EUO 
if it does not request the EUO until after suit is filed.37  
An insurer also may waive a breach of the EUO 
requirement by denying liability on grounds other 
than failing to submit to an EUO.38 

The insurer must give the insured reasonable notice 
in writing of the EUO, stating a definite time and 
place where the examination is to be held and 
designating a representative before whom the 
examination is to be conducted.39 A defense based 
on an insured’s failure to submit to an EUO is not 
available if the notice or demand lacks the requisite 
definiteness. Examples of defective notice include 
notice sent only to the insured’s counsel and notice 
which shifts to the insured the responsibility to 
arrange the details of the EUO.40 

Can the EUO Requirement be Satisfied by the 
Insured Submitting to a Recorded Interview?
A recorded interview of an insured taken shortly 
after a loss does not constitute substantial 
compliance with the policy requirement to submit 
to an EUO.41 This is so even if the interview ends 
with the insured stating he or she truthfully 
answered the questions asked and even if the 
insured subsequently verifies the truthfulness of the 
interview.42 Likewise, the insured cannot satisfy the 
EUO requirement by providing answers to written 
questions.43 

Is the Insured Obligated to Answer Every 
Question Asked During an EUO and to Produce 
Every Document Demanded by the Insurer?
Although an insurer may conduct a “searching 
examination,”44 questions posed of an insured 
during an EUO must be confined to matters 
“material” to the loss, the claim, and the insurance. 
The EUO notice is usually accompanied by a demand 
to produce documents, which is another post-loss 
duty required of an insured.45 Not only must it be 
material, an insurer’s demand for documents (or 
releases and authorizations if the documents no 
longer exist) also must be reasonable and specific.46 
Documents and questions are material if they 
concern “a subject relevant and germane to the 
insurer’s investigation as it was then proceeding.”47 
For instance, if the insurer has a reasonable basis for 
suspecting a fraudulent claim, then information and 
documentation concerning the insured’s financial 
status and prior insurance losses are material to 
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determine whether the insured had a motive for 
committing fraud.48 

What is the Consequence of the Insured’s Refusal 
to Submit to an EUO and/or Refusal to Answer 
Material Questions Asked During an EUO? 
A “material” breach of the EUO requirement can 
be a bar to suit and/or recovery.49 While some 
courts apply a “strict compliance” standard, most 
courts, including Illinois courts, apply a “substantial 
compliance” standard in determining whether 
a breach of the EUO requirement was material. 
Substantial compliance depends on (a) whether 
an insured cooperated or engaged in a pattern 
of non-compliance and (b) whether an insured 
provides a reasonable justification, explanation, or 
excuse for non-compliance.50 An insured’s reliance 
on the advice of counsel in refusing to answer 
questions at an EUO is not a reasonable excuse 
for failing to comply with the EUO requirement;51 
but, death, physical or mental disability, and 
deportation are reasonable excuses.52 Under a 

substantial compliance standard, the non-compliance 
may be cured, either by abating or staying litigation, 
or by a deposition, provided the insurer was not 
substantially prejudiced.53 An insured who believes it 
has a reasonable basis for refusing to comply with the 
insurer’s demand for an EUO should promptly file a 
declaratory judgment action seeking a determination 
of its rights and obligations under the policy.54

Can One Insured’s Breach of the EUO 
Requirement be Imputed to Another Insured 
Who Submitted to an EUO?
An insured’s breach of the EUO requirement can be 
imputed to an innocent co-insured (another insured 
who complied with the EUO requirement such as a 
spouse) if (a) the obligation to submit to an EUO is a 
“joint” as opposed to a “severable” or “independent” 
obligation among multiple insureds55 and (b) the 
joint obligation provision is consistent with any 
mandatory minimum level of protection afforded by 
statute, such as the Standard Fire Policy.56 

What is the Consequence of Concealment or 
Misrepresentation During an EUO?
Property insurance policies invariably contain a 
provision traditionally referred to in the insurance 
industry as the “fraud and false swearing” clause, 
which operates to void coverage if an insured 
intentionally conceals or misrepresents a material 
fact concerning (a) the coverage, (b) the covered 
property, (c) the insured’s interest in the covered 
property, or (d) a claim under the coverage.57

To work a forfeiture and to void coverage under a 
“fraud and false swearing” clause, the concealment 
or misrepresentation must be made by the insured 
knowingly and willfully regarding a material matter 
with the intent to deceive and to defraud the 
insurer.58 An innocent mistake or mere inadvertence, 
however, cannot sustain a charge of fraud or false 
swearing.59 Also, it does not follow that an insured 
is guilty of fraud or false swearing simply because 
there is a difference of opinion on the value of 
insured property, though an insured cannot inflate 
or exaggerate the value to gain a bargaining 
advantage in the settlement of the claim.60

Materiality of a false statement is not determined 
by whether the false answer relates to a matter or 
subject that proves to be decisive or significant in the 
ultimate disposition of the claim. A false statement 
is material if it might have affected the attitude and 
the action of the insurer.61 It also is material if it may 
be said to have been calculated either to discourage, 
mislead, or deflect the insurer’s investigation in any 

oleandra/Shutterstock.com
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area that might seem to the insurer, at that time, a 
relevant or productive area to investigate.62 

Conclusion
An EUO can be an effective tool in the investigation 
and the resolution of a property insurance claim. 
Yet, the escalating number of EUO cases throughout 
the country appear to be more about strategy than 

truth.63 This cottage industry of EUO litigation shows 
that wrong advice given by counsel to an insured can 
lead to a material breach of the EUO requirement, 
resulting in a forfeiture of coverage. Because an EUO 
is not just another deposition, an insured’s counsel 
must be well-versed on the nature and the extent of 
the contractual duty of an insured to submit to an 
EUO and the consequence of non-compliance.

____________________
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